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Best Practices in Building Your Case and Locating Key Case Evidence



About Lexbe

We’re an Austin, TX based provider of highly affordable cloud-based eDiscovery 
software and services provider, specializing in serving boutique law firms and 
organizations. We provide:

● The Industry’s Most Affordable and Full-Featured DIY eDiscovery Platform
● The Industry’s Fastest eDiscovery Processing & Document Review Software
● Experienced eDiscovery Specialists and Expert Consultants

“Secure, easy-to-use and 
a great review tool”

“Lexbe has long provided an 
alternative to  law firms that want to 

avoid the tremendous expense 
involved with eDiscovery software”

“Cost-effective eDiscovery” 
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G2 Crowd finds that Lexbe delivers best ROI in the industry 
and leads in 6 key metrics.



         About our Webinars

● Webinars take place monthly and cover a variety of relevant eDiscovery topics

● If you have technical issues or questions, please email webinars@lexbe.com 

● Lexbe webinars are available for viewing (streaming video), and downloadable as a 
PDF Presentation or an MP3 podcast.
 

● This Webinar and a complete listing of other onDemand webinars is part of the:  
Lexbe eDiscovery Webinar Series

● For notices of future live and on-Demand webinars as part of this series please 
email us at webinars@lexbe.com or: Follow us on LinkedIN
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mailto:webinars@lexbe.com
http://lexbe.com/resources/ediscovery-webinars/?LEX=Webinar-PDF-15010-28-eDiscProcs
https://www.linkedin.com/company/lexbe


                                                                                                                     Guest Speaker

● CEO of Lexbe, a provider of cloud-based litigation processing, review 
and document management software & eDiscovery services

● Frequent speaker/author on eDiscovery and legal technology issues

● Planning Committee, Electronic Discovery Institute, State Bar of Texas

● eDiscovery consultant & expert

● Education
MBA, University of Texas
JD, Southern Methodist University
BA, University of Texas

Gene Albert
512-686-3460

gene@lexbe.com

https://www.linkedin.com/in/gene-albert
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Understanding the ESI Landscape

Effective Custodian Interviews & ESI Data Mapping

Estimated Number of Mobile Connected Devices in the United States

Source: Statista



Understanding the ESI Landscape

Cloud Storage Usage by Age Group (2017)
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Source: Statista



Understanding the ESI Landscape
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Group Chat/Instant Messaging Usage by Age Group (2017)

Source: Statista
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Mobile Messaging Apps Monthly Active Users - Oct. 2018

Source: Statista
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The Number of Collaboration Apps 
Used Across Organizations

Source: Statista
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Internet of Things (IoT) & Mobile Devices Generating ESI 

● 50M Amazon Echo devices sold as of
August of 2018

● “Judge orders Amazon to turn over Echo
recordings in double murder case.”

● Location-based data

● Video & audio recordings

●  31 billion IoT devices by 2020



                         Agenda
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● Workflow and Case Development
● Why Interview Custodians?
● Custodian Identification
● Conducting Custodian Interviews
● What is Data Mapping?
● Benefits of Data Mapping
● Data Mapping log
● Data Mapping reports
● Integrate Data Mapping Log & LEP
● Take-Aways



   Workflow

Litigation Discovery Workflow
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Identify Custodians

● Who Are Custodians - Individuals possessing data or documents potentially relevant 

to the matter. Direct knowledge of facts related to dispute.

● Types of Custodians

○ Key - deponents, witnesses, individual parties, subpoena subjects

○ Departmental - individuals responsible for departamental documents

○ Representative - in larger cases, sample of group

● ‘Shares’

● Email Example: 1-1-19 Email from Bob to Sally represented by Outlook MSG file.  

MSG in Bob and Jim’s possession, but not Sally.



    Why Interview Custodians
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● Locate Relevant ESI

● Preservation Obligation

● Legal Hold Obligation

● Meet Zubulake Obligations

● Address Custodian anxiety, control the narrative, explain the process

● Gather key facts and begin case assessment and valuation, story, timelining

● Identify data stores for data mapping

● Prepare for collection of ESI

● Plan ahead for discovery obligations

● Prepare for Meet and Confer GIGO



          Zubulake Obligations
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Zubulake Obligations
● Landmark case heard 2003-5 that defines a lawyer's duty to monitor their clients' 

compliance with electronic data preservation and production (litigation hold)
● Duty Arises when litigation ‘Reasonably Anticipated’
● Holds must be issued to Data Custodians
● Counsel should identify potentially relevant ESI and preserve
● Counsel should interview key Data Custodians
● Counsel should take affirmative steps to assure compliance
● Risk of adverse inferences, spoliation sanctions if not done

Zubulake IV, 220 FRD 216 (SDNY 2003)

● Not possible to do well if Custodians/Case Participants are not 
identified early or adequately
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Downside to Not Interviewing Early and Completely

● Failure to Preserve Evidence / Spoliation

● Failure to Select Optimal Custodians, Deponents & Witnesses

● Failure to Understand/Value your Case Early and Accurately

● Errors in Depos Caused by not Timelining

● Conflict Problems / Disqualification

● Miss Key Evidence in Your Case
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Why Can this be Done Poorly?

● Larger Cases (more ESI, documents)

● Cases more Complicated with many participants; International

● Changing Case Representation

● Improper Delegation

● Not Having a Good System
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Record of Custodians

GENERAL INFORMATION

Case Name: Skilling v. US

Company/Organization: Enron

Date Range of Relevant Events: 4/5/2001 - 11/30/2002

Date of Litigation Hold, if applicable:

NAME TITLE & DEPT PHONE EMAIL 

Albert Meyers Former Executive, Enron 354-555-1212 malbert@company.net

Andrew Fastow CFO, Enron 222-555-6918 Andrew.Fastow@ENRON.com

Jeff Skilling President, Enron 222-555-9141 jeffrey_skilling@ENRON.com
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Define the Cast of Characters

● The Parties

● Organization's Officers

● Key Employees involved

● Custodian’s of ESI

● Impersonal Data Stores

● Third party witnesses

● Subpoena targets
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Approaches to Custodian Interviews
● Conversational Approach:

- One-on-one meeting/conference
- Allows for questions, clarity and reassurance
- Drawback: can be time-consuming for large organizations
- May lead to inconsistencies custodian focus 

● Formal Approach:
- Standardized interview process 
- Multiple interviewers can conduct interviews consistently
- Highly defensible
- Drawback: may require modification

● Survey Approach:
- Custodian self-report on fillable form without a dialogue
- Generally much faster than sit-down interviews
- Decrease cost and attorney time involved with conducting the interviews
- Drawback: being impersonal and missing out on direct impressions
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Custodian Interview Form - General Info

GENERAL INFORMATION

Case Name:

Date of Interview:

Interviewee Name:

Company/Organization:

Current Title and Department:

Location:

Contact Phone & Email:

Date Range of Relevant Events:

Date of Litigation Hold, if applicable:
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Custodian Interview Form - Background

BACKGROUND INFORMATION

Length of Employment (years):

Previous positions/departments with Company/Organization:

Direct Supervisor(s):

Names of Direct Reporting Employees:

Current Job Responsibilities:

Name and current location of person in role at 
Company/Organization prior to Interviewee:

Were files (electronic or paper) inherited from prior 
employee in role?



                     Custodian Interviews

Effective Custodian Interviews & ESI Data Mapping

Custodian Interview Form - Email Info

EMAIL INFORMATION

Identify all relevant email addresses and passwords for 
collection.

Identify email folders that contain relevant information.

Have you changed your email configuration from company 
default?  How have you changed it?
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Custodian Interview Form - Location

LOCATION OF MATERIALS

Do you have any files (electronic or paper) relevant to this 
case?

Where are the relevant hard copy files maintained?  (Ex: In 
storage, on-site)

Do you use a desktop computer, laptop or both?  Windows, 
Macintosh, Chromebook, other?

Identify all file paths for locations where you save 
documents locally on the desktop and/or laptop computers 
(Ex: C:\drive). 

Identify any external storage devices used to store 
information (Ex: CD, flash drive).

Identify software applications that you use (Ex: PowerPoint, 
Word) that may contain information relevant to this case.
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Custodian Interview Form - Location Continued

LOCATION OF MATERIALS

What types of documents do you most often generate or 
receive (Ex: Word, Excel, Photos, Other)?

Where do you store your documents such as Microsoft Word 
and Excel?

Identify all company-issued laptop, cellular or tablet devices.

Identify any non-company issued devices used for work.  
Has the device been set up/approved by the Company?

Do you have any relevant data ESI stored on a Smartphone, 
iPhone, Android, Blackberry, tablet, cloud storage, home 
computer or external device?

Do you use any cloud-based applications, such as Google 
Apps, iCloud, Microsoft, other?  
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Custodian Interview Form - Location Continued

LOCATION OF MATERIALS

Identify social media platforms or messaging applications 
you use for work (Ex: Apple iChat, Cisco Jabber, Facebook, 
Google Hangouts, LinkedIn, Skype, Slack, Twitter).  

Identify the locations or folders where you save electronic 
documents, including network personal directory, network 
department directory or other network shares/folders.

Do you have any personal folders on a shared drive or 
network where you store data or information?  Identify any 
folders that may contain relevant files.

Do you move messages to personal folders within your 
email?

Have you moved email messages to an external storage 
device (ex: CD, flash drive)?
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Custodian Interview Form - Location Continued

LOCATION OF MATERIALS

Do you have any saved voicemails that contain relevant 
information?

Do you keep notes or calendar entries that contain any 
information relevant to the case (hard copy or electronic)?

Identify any instances where data was collected in the past 
that could relate to this case.

Identify any other information that could assist with locating 
relevant file materials.

Identify the names and contact information for anyone you 
believe may have access to or knowledge of information 
relevant to this case.
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Custodian Interview Form - Duty to Preserve

REMINDERS TO INTERVIEWEE:

● You should not delete or in any way destroy any paper or electronic 
files that may be relevant to this matter.

● Sources of potentially relevant ESI can include: email servers, 
Blackberry devices, smartphones, CDs, DVDs, flash drives, external 
hard drives, voicemails, databases, backup tapes, file servers, websites, 
instant messages, home computers, workstation/laptops and social 
media sites.
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Custodian Interview Form - Interviewer Info

INTERVIEWER

Interviewer Name:

Interviewer Organization:

Interviewer Email and Phone Contact:

Interview Date(s):

Interviewer Additional Comments, if any (below):
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Lexbe Provides sample custodian Interview Forms

● Go to Lexbe.com
● Click on Log-in on upper-right
● Click on ‘Help’
● Search on Custodian Interviews’
● Forms attached to bottom
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What is Data Mapping?

Organized map of potentially relevant data sources.  Contains information about custodians and 
corresponding data sources, and is maintained for planning purposes and defensibility.

Why Data Map?

Document each source to avoid omitting potentially relevant data, determine accessibility by 
source, increase awareness of data, identify data that may be outlier, redundant or contain 
sensitive/protected information.

How to Data Map?

Develop a game plan and keep it up to date.  
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Legal Data Mapping is not an IT Network Map
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Benefits of Data Mapping

● Eliminate risk of omitting potentially relevant data sources
○ Recording and maintaining log of data sources directly from custodian interviews 

reduces risk of a source being overlooked

● Budget planning
○ Knowing how much data needs to be collected allows for the opportunity to pre-plan 

costs and establish a collection and hosting budget

● Timeline planning
○ Maintaining collection status for each source will aid in setting appropriate deadlines 

for overall case flow
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Lexbe’s Data Mapping Log

Lexbe’s data mapping log is maintained in an Excel workbook using forms for data entry in 
conjunction with tables and charts for reporting.  



                       ESI Data Mapping Tools
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Data Mapping Reports
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Upload Custodian Details to LEP

Details maintained on Lexbe’s Data Mapping Log can be uploaded to existing custodial records 
with an LEP database.
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Data Mapping Recap

Data Mapping is a clear, organized map of potentially relevant data sources.

● Identify Potential Data Sources
○ Found through custodian interviews

● Visualize Data Statistics
○ Usings graphs, tables and charts

● Plan Budget/Timeline
○ Usings quantitative information regarding total GBs per data source

● Integrate Data Map into Lexbe eDiscovery Platform (LEP)
○ Easily upload custodial information directly into LEP database
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Lexbe Provides Additional Data Mapping resources

● Go to Lexbe.com
● Click on Log-in on upper-right
● Click on ‘Help’
● Search on ESI Data Mapping’



                         Summary
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● Have a Systematic Plan of Attack

● Do Early and Have Resources to Update

● Keep an Eye on the Strategic Value

● Use Forms and Checklists

● Don’t Improperly Delegate 

● Watch out for the ‘unknown unknowns’! (Donald Rumsfeld)



The Lexbe Solution

Infinitely Scalable eDiscovery Architecture to
Meet Your Exact eDiscovery Needs
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Unlike traditional In-House eDiscovery platforms, Lexbe can instantly scale capacity to 
complete your job on time and at a fraction of the cost of dedicated hardware and licenses.

Traditional In-House Setup

- 1 TB to process to TIFF (1 month timeframe)
- 10 dedicated servers operating at 2GBs/day
- 10 servers x 2 GBs/day x 30 Days = 600 GBs

The Lexbe eDiscovery Cloud

- 1 TB to process to TIFF
- 500 on-demand servers operating at 2 GBs/day
- Processing completed in 1 day



The Lexbe Solution

Advanced Cloud Security
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● The Industry’s Most Secure Cloud eDiscovery Platform
● Data is encrypted in transit and at rest
● Access controls and comprehensive activity logs
● Hardened data center with industry leading safeguards and certifications
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Feature Rich
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● Lightning Fast Processing
● DIY Enabled
● The Uber Index
● Machine Translation
● Integrated Messaging
● Integrated Advanced Technologies

a. NearDup
b. TAR/Predictive Coding



The Lexbe Solution
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Four Critical Data Sources Feed 
the Lexbe Uber IndexSM Resulting 
in the Industry’s Most Complete 
Index and Search Platform.
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Highly Affordable
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● No User Fees
● No Case Fees
● Free Onboarding Training
● Free Paralegal Training Program
● Month to Month Plans Start at $25 per GB
● Subscription Plans Include Advanced Solutions:

a. NearDup
b. TAR



                 Learn More About Lexbe
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‘Cost-effective eDiscovery’ 

“A powerful litigation document management service”

“Because of the Lexbe software, the entire 
playing field has been leveled for my firm.”

‘Lexbe cost advantages, SaaS 
convenience and search capabilities 
appeal to many small firms

“Lexbe is the easiest eDiscovery 
software I have ever used’

‘Secure, easy-to-use and a great review 
tool for consideration’ 

● The Lexbe eDiscovery Platform, is our cloud-based processing, review and production tool.  
Designed for Attorneys/legal staff to be DIY and easy to use, with no users fees or case fees.  
Free standard loading with annual plans.

● Learn about our high-speed/high-capacity eDiscovery services, and expert professional services.

● Request a personalized demo and expert consultation today!

1-800-401-7809 x22   |   sales@lexbe.com



                  Thank You for Attending
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We’ll be making the following available to webinar attendees:

● A recorded streaming version
● MP3 podcast
● PDF

Please let us know if you have any questions or comments about this webinar or suggestions for future 
topics.  This webinar is part of the Lexbe eDiscovery Webinar Series. For notices of future live and 
on-Demand webinars as part of this series please email us at webinars@lexbe.com or Follow us on LinkedIN.

Speaker:

Moderator:

Gene Albert
gene@lexbe.com
(512) 686-3460

Jeff Fugitt
jfugitt@lexbe.com
(512) 653-8295

Webinar Questions: webinars@lexbe.com

http://lexbe.com/resources/ediscovery-webinars/?LEX=WebinarBestPracCloudeDisc
https://www.linkedin.com/company/lexbe?LEX=Webinar-PDF-151028-eDiscProc
mailto:gene@lexbe.com
mailto:webinars@lexbe.com

