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● Webinars take place monthly and cover a variety of relevant eDiscovery topics

● If you have technical issues or questions, please email webinars@lexbe.com 

● Lexbe webinars are available for viewing (streaming video), and downloadable as a PDF Presentation or 
an MP3 podcast.
 

● This Webinar and a complete listing of other onDemand webinars is part of the:  Lexbe eDiscovery 
Webinar Series

● For notices of future live and on-Demand webinars as part of this series please email us at 
webinars@lexbe.com or: Follow us on LinkedIN

ABOUT OUR WEBINARS

mailto:webinars@lexbe.com
http://lexbe.com/resources/ediscovery-webinars/?LEX=Webinar-PDF-15010-28-eDiscProcs
http://lexbe.com/resources/ediscovery-webinars/?LEX=Webinar-PDF-15010-28-eDiscProcs
https://www.linkedin.com/company/lexbe
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ABOUT LEXBE
◼ Serving boutique law firms for more than 15 years

◼ Based in Austin TX

◼ Developed a Native End-to-End eDiscovery Application Hosted at Amazon Web Services 

◼ Lightning Fast, Feature Rich & Highly Affordable

◼ Purpose-Built for DIY eDiscovery for Boutique Law Firms

Gartner Reviews:

“Cost-effective eDiscovery” “Secure, easy-to-use and a great 
review tool for consideration”

“A powerful litigation document 
management service”

Lexbe Confidential
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● CEO of Lexbe, a provider of cloud-based litigation processing, review 
and document management software & eDiscovery services

● Frequent speaker/author on eDiscovery and legal technology issues

● Planning Committee, Electronic Discovery Institute, State Bar of Texas

● eDiscovery consultant & expert

● Education
MBA, University of Texas
JD, Southern Methodist University
BA, University of Texas

Gene Albert
512-686-3460

gene@lexbe.com
https://www.linkedin.com/in/gene-albert

GUEST SPEAKER

mailto:gene@lexbe.com
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GROWTH IN NON-ESI EVIDENCE
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AGENDA
● Why Negotiate an ESI Protocol 

● Legal Requirements

● ESI Protocol Negotiation Points
a. Preservation & Custodians
b. Collection activities and Data Mapping
c. Review procedures; Search keywords, TAR
d. Production Format
e. Native files; redactions
f. Privilege logs
g. Miscellaneous items

● Sample ESI Protocol    
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WHAT IS AN ESI PROTOCOL?

● Governs the who, what, when and 
how of Electronic Discovery 
activities and electronically stored 
information (ESI)

● Sets out the expectations for both 
sides and is binding

● With or without Court/magistrate 
participation 
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WHY NEGOTIATE ESI PROTOCOL?

● Massive proliferation of workplace and personal electronically stored information (“ESI”) in cases.

● Challenging proposition to competently deal with preservation, collection, review, and production 
of this information for a lawsuit.
○ Data types include multiple emails, user-created documents, structured data (like finance or 

CRM systems), instant messages, chats, texts messages, etc.
○ Data sources that can include work computers, personal computers, network, shared drives, 

cloud storage, smart phones, tablets, social media accounts, cameras, or other electronic 
devices.
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FORM OF PROTOCOL

● Form of Protocol
○ Should it be an Order or an Agreement?
○ Relation to Case Management Order
○ Relation to and Protective Orders

● Court Standing Protocols
○ Increasingly used

● Often by Case Type (e.g., IP litigation)
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LEGAL REQUIREMENTS 

● Subject to standing orders and form protocols, no specific legal requirement per se for having an e-Discovery 
order, agreement, protocol, etc. in FRCP and most state laws.

● FRCP obligations come from ‘Meet and Confer’ requirements
○ Parties must meet & confer 21 days before the scheduling conference or when a scheduling order is due 

(FRCP 26(f))
○ Scheduling conference must occur within 90 days of filing (FRCP 16)

● FRCP 26 ‘Meet & Confer’ Requirements:
○ Discuss ESI preservation, form of production
○ Develop a proposed discovery plan
○ Submitting to the court a written report outlining the plan

● Meet & Confer can lead to an ESI agreement, order, etc.
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ESI PROTOCOL NEGOTIATION POINTS

Preservation: 
● ESI Agreements may specify preservation activities.  FRCP 26(f) includes requirement for 

discovery plan to address preservation of ESI.

● Narrowing the scope of preservation can significantly reduce time and cost.  This can be achieved 
with a combination of subject matter limitations, specifying the relevant time frame, carving out 
identifying non-relevant or duplicative data sources, and excluding data sources that are not 
reasonably accessible.

● Hold Status - May address when a hold was issued, who received it, what subjects and data 
sources are covered and auditing procedures.

● Other issues: preservation of time-sensitive sources, metadata, employee changes, document 
preservation/deletion policies
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ESI PROTOCOL NEGOTIATION POINTS

Collection Methodologies:
● ESI agreements may specify acceptable collection methodologies. 

● FRCP amendments emphasize that eDiscovery in general should be ‘proportional’ to the case.  
‘Reasonably calculated to lead to discoverable information’ language removed.  FRCP 26(b)

● Directed vs. Imaged   
○ Imaged collection is a bit-by-bit forensic copy of Custodian drives. Replicates all data, 

including deleted files and fragments and information in the slack or unallocated space of the 
drive. This is the safest approach, but can be overkill.

○ A directed collection is more cost-effective and targets sources likely to result in discoverable 
ESI.

● Who collects? Company IT vs. outside vendor/eDiscovery expert vs. individual custodians.
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ESI PROTOCOL NEGOTIATION POINTS

Collection- Custodians:
● A ‘Custodian’ is a person who has possession or control of 

discoverable ESI or other evidence.

● ESI agreements/orders may tie down who are the Custodians in 
the case.

● Shared drives, databases and other data sources can be an 
issue of custodian identification. 

● Major cost implications of custodians and data sources.  
Limiting the number of people whose data must be collected 
and reviewed can be the single biggest cost savings in 
e-discovery.

Custodian Record
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ESI PROTOCOL NEGOTIATION POINTS

Collection Scope - Culling & Deduplication:
● Most important when a broad collection has been undertaken, e.g., imaging custodian drives

● Date Limitations - ESI agreements may specify dates that ESI was collected (e.g. 1/1/2012 - 
6/30/2015)

● File types - May specify file types that are searched, particularly if unusual file types will be 
important.

● Dedupe methodology may be specified.  Horizontal Deduplication: Identification and removal of 
duplicate emails across all of the custodians within a case. Vertical Deduplication: The 
identification and removal of duplicate emails within each custodian’s collection. Vertical DeDupe 
maintains associations between 
emails and all relevant custodians.
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ESI PROTOCOL NEGOTIATION POINTS

Specify Custodian Collection Procedures:

● Email (work vs personal)

● All computers (workstations, laptops, etc.)

● Tablet computers, smartphones, other mobile phones

● Cloud-based accounts

● Chat or messaging applications

● Custodian contacts

● Work vs personal

● Present vs. past

● Lost or destroyed



eDiscovery Webinar SeriesLexbe Confidential

ESI PROTOCOL NEGOTIATION POINTS

Collection - Not Reasonably Accessible Data: 
● FRCP 26 provides that parties are not obligated to produce ESI that is “not reasonably accessible.” 

E.g.,  Presumed non-proportional.  Application to particular ESI depends on particular case 
circumstances.

● Most Accessible:  Active online data, such as email accounts, computer hard drives in use, 
portable devices and cloud storage.  Nearline data in storage systems and offline storage and 
archives may be reasonably accessible, depending on the circumstances.

● Less Accessible: Backup tapes, erased, fragmented or damaged data, system files that log user 
activity, temporary files, cache files.

● Agreement or court may provide for discovery of ESI not reasonably accessible 
with cost-shifting or cost-sharing.
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ESI PROTOCOL NEGOTIATION POINTS

Data Mapping Log

Lexbe’s data mapping log is maintained in an Excel workbook using forms for data entry in conjunction 
with tables and charts for reporting.  
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ESI PROTOCOL NEGOTIATION POINTS

Data Mapping Reports
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ESI PROTOCOL NEGOTIATION POINTS

Processing Selects
● de-NISTing

● Deduplication
○ Vertical
○ Horizontally

● Time-zone used
○ Custodian usual
○ GMT

● Email threading

● Metadata fields preserved
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ESI PROTOCOL NEGOTIATION POINTS

● ESI Protocol may address use of 
technology assisted review aka 
predictive coding

● Transparency could include:
○ TAR algorithm used 
○ Seed set size & contents
○ How seed set chosen
○ Control set size
○ F score

(precision & recall)
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ESI PROTOCOL NEGOTIATION POINTS
Form of Production - Requirements - FRCP 34(b)
● If No Agreement - Requires that ESI be provided in a form in which it is ordinarily maintained or a 

form that is reasonably usable.  (E.g., native format)

● If Specific Request, No Objection - If the requesting party specifies a different form, and the 
receiving party does not object, the receiving party may be bound to the requested form of 
production.   

● If Specific Request, With Objection - If the requesting party specifies a different form, the 
producing party can object and propose its own form. 

● Specifics of ESI delivery of delivery formats is the meat of many ESI Agreements or orders.  Note: 
No right under FRCP to have the common TIFF/loadfile delivery, absent an agreement or an 
unobjected request.
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ESI PROTOCOL NEGOTIATION POINTS
Form of Production - Requirements - FRCP 34(b)
● Review Software Used. It’s important to know what document review technology/software will 

each party be using?  This will drive what the form of production will be for that party.

● Litigation eDiscovery Document Review Applications - Designed to organize, search, code & 
produce large data sets.  Some work best or only with some data types (e.g., TIFF with load files); 
some with several or many types (natives, PDFs, TIFFs).  Some can load and work with native files 
and some require pre-processing and conversion.  Applications can be workstation, firm server or 
internet/cloud-based.

● Options for Small Document Sets - Some review small email data sets directly in Outlook.  Other 
native files may simply be reviewed on a local computer.  Some convert everything to PDF and 
review on computer without a Litigation Review Application.
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ESI PROTOCOL NEGOTIATION POINTS
Form of Production - Requirements - FRCP 34(b)

What is it? Delivery in multiple formats as needed: 
Native, PDF & TIFF/text, with multiple load 
file formats

Advantages ● Lessens format discussions/delays
● Flexible for multiple platforms
● PDFs available for easy transfer; Natives 

for backup and review; TIFFs for review 
systems that require it (if needed)

● Versions linked for easy comparison

Notes ● Multiple version of load files provided 
for system flexibility
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ESI PROTOCOL NEGOTIATION POINTS
Form of Production - DAT Loadfile Details

Loadfile in DII 
(Summation) Format

;Record 1
@T ENRON 0000001
@MEDIA eEmail
@C ENDDOC# ENRON 0000001
@C PGCOUNT 1
@D @I\IMAGES\0001\
ENRON 0000001.tiff

;Record 2
@T ENRON 1000 0000002
@PARENTID ENRON 0000001
@MEDIA Attachment
@C ENDDOC# ENRON 0000002
@C PGCOUNT 1
@D @I\IMAGES\0001\
ENRON 0000002.tiff

;Record 5
@T ENRON 0000005
@PARENTID ENRON 0000003
@MEDIA Attachment
@C ENDDOC# ENRON 0000030
@C PGCOUNT 26
@D @I\IMAGES\0001\
ENRON 0000005.tiff
ENRON 0000006.tiff
ENRON 0000007.tiff
ENRON 0000008.tiff
ENRON 0000009.tiff
ENRON 0000010.tiff
ENRON 0000011.tiff
ENRON 0000012.tiff

Field Token

Record Token
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ESI PROTOCOL NEGOTIATION POINTS
Production - Sample Metadata Requirements for Loadfiles
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ESI PROTOCOL NEGOTIATION POINTS
Databases:
● Databases increasingly important, or even critical

● Types
○ CRMs (e.g., Salesforce)
○ Accounting (e.g., Quickbooks)
○ Operational or custom

● May be highly evidentiality

● Sometimes highly proprietary

● Fields and commonly used, queries and reports

● Important to know who maintained and how used

● Often produced as reports or Excel spreadsheets
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ESI PROTOCOL NEGOTIATION POINTS
Databases- Salesforce.com data model:
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ESI PROTOCOL NEGOTIATION POINTS
Native Production

● Usually in addition to Paginated versions: TIFF and/or PDF

● Options: 
○ Produce all Natives too unless redacted or privileged,
○ Produce only Excels and Powerpoints
○ No Natives unless case shown

● In any case may be additional on cause shown

● Container files (Zip, RAR, etc.)

● Native redaction tools
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ESI PROTOCOL NEGOTIATION POINTS
Redactions

● Increasing responsibility under privacy laws and 
initiatives

● Redaction Uses
○ PII
○ Confidentiality under Protective Orders
○ Relation to AEO
○ Redaction to remove privilege
○ Redaction for relevance (??)

● Redaction procedures for PDFs and images
○ Need to remove underlying text layer of PDFs 
○ Re-OCRing

● Redaction tools
○ Inline in eDiscovery 

tools
○ Acrobat Pro for PDFs
○ Native redaction tools
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ESI PROTOCOL NEGOTIATION POINTS

Privileged Information-Privileged and Work Product Documents

● FRCP 26(b) requires privilege log preparation and case law traditionally has required specific 
logging requirements that can be burdensome in complex cases.

● An ESI agreement or order can define and narrow the privilege logging requirements, including:

○ Schedule of log delivery

○ Limiting dates of logging (e.g., once litigation commences) or with particular counsel (e.g., 

litigation counsel)

○ Automate creation with document management software from metadata

○ Logging email by thread group

○ Categorical logs that describe withheld categories instead of listing withheld records
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ESI PROTOCOL NEGOTIATION POINTS

Privilege Log 
Auto-Creation
-Metadata extracted from natives
-Email date/time, sender, 
receiver, subject
-Privilege and Work Product 
coding used
-Privilege log automatically 
generated for review

Privileged Log from Metadata Using Software
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ESI PROTOCOL NEGOTIATION POINTS

● Lexbe has a model ESI Protocol at Lexbe.com 
website for download, or on request from a 
Lexbe staff member

● A link will be included with Webinar link following 
webinar and with on-demand version

● Addresses subjects discussed today and more.

● Includes alternative provisions to meet specific 
case or negotiation requirements 
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The Lexbe Solution
Boutique Firms Want to be ‘Lean and Mean’

● Infrastructure
       Cloud-based with virtually infinite capacity with lightning-fast performance
 
● Expertise

DIY tools that equip your team with the capabilities to perform discovery workflows in-house vs. 
outsourcing

● Advanced Capabilities
Search, Email Threading, NearDup, TAR, AI
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The Lexbe Solution
Boutique Firms Want to be ‘Lean and Mean’

- Auto-scales to efficiently meet the exact demands of 
your case

- Lightning-fast
- Highly secure
- Easily accessed from Internet enabled devices (PCs, 

Macs, iPhones,
iPads and Android devices)

● On-Demand Cloud-Based 
Lexbe equips you with better than Big Law infrastructure for a 
fraction of the price and resource requirement
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THE LEXBE UBER INDEX
Native Characters

Translated Characters

All Characters From Native Files are 
Extracted and Included in the Uber Index.

All OCR Characters are Extracted and 
Included in the Uber Index.

All Images are OCR’d, Characters 
Extracted and Included in the Uber 
Index. 

Lexbe’s Translation Engine Feeds the 
Uber Index All Translated Characters 

OCR Characters

Image OCR Characters

◼ Multi-source concatenated singular index

◼ Lightning fast

◼ Seamlessly add documents 
without re-indexing

Lexbe Confidential
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Simple to Use, Yet Advanced Capabilities
Creating Intelligence & Organization Out of Chaos

Email Threading, NearDup Groupings, Technology Assisted Review 

NearDup GroupingsEmail Threading Technology Assisted Review
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Easily zoom-in or pan-out 
to visualize all email 
threads or zoom into a 
single thread and quickly 
find missing emails, 
compare email details or 
drill into specific emails.

Visual Email Threading
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Comparison

Compare emails 
side-by-side and 
instantly identify the 
differences via color 
coded text.
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Support Staff

Doesn’t require IT or Litigation Support Staff to Operate

○ Lexbe empowers firms without large litigation support departments to 
instantly increase their discovery and review capacities. 

○ Our 24 hour ticket system allows you to submit an IT issue to our 
support department.
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INDUSTRY LEADING PRICING

Lexbe Confidential

Service Relativity Lexbe
Processing $125 per GB $0

User Fees $95 per User $0

Technology Assisted Review $30 per GB* $0

Near Duplication * Included with Relativity Analytics $0

Email Threading * Included with Relativity Analytics $0

Hosting $8 per GB per Mo. $5 per GB per Mo.

AI Insights N/A $0
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ADVANCED APPLICATIONS OF AI

Lexbe Confidential

Audio & Video File 
Transcription

Language
Translation

Image
Recognition

Sentiment
Analysis

◼ Utilizing Neural Networks for advance machine learning and high-quality results
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INDUSTRY LEADING SECURITY

Lexbe Confidential

◼ Passed extensive application penetration test by IBM in 2019

◼ United States Federal Agencies and municipalities utilize Lexbe
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THIRD PARTY ENHANCED ANALYTICS

Lexbe Confidential
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● The Lexbe eDiscovery Platform, is our cloud-based processing, review and production tool.  Designed for 
Attorneys/legal staff to be DIY and easy to use, with no users fees or case fees.  Free standard loading with 
annual plans.

● Learn about our high-speed/high-capacity eDiscovery services, and expert professional services.

● Request a personalized demo and expert consultation today!

1-800-401-7809 x22   |   sales@lexbe.com

‘Cost-effective eDiscovery’ 

“A powerful litigation document management service”

“Because of the Lexbe software, the entire playing 
field has been leveled for my firm.”

‘Lexbe cost advantages, SaaS convenience 
and search capabilities appeal to many 
small firms

“Lexbe is the easiest eDiscovery software I 
have ever used’

‘Secure, easy-to-use and a great review tool 
for consideration’ 

LEARN MORE ABOUT LEXBE
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We’ll be making the following available to webinar attendees:

● A recorded streaming version
● MP3 podcast
● PDF

Please let us know if you have any questions or comments about this webinar or suggestions for future topics.  
This webinar is part of the Lexbe eDiscovery Webinar Series. For notices of future live and on-Demand webinars 
as part of this series please email us at webinars@lexbe.com or Follow us on LinkedIN.

Presenter: Gene Albert
Gene@lexbe.com

Moderator: Jeff Fugitt
jfugitt@lexbe.com
(512) 653-8295

Webinar Questions: webinars@lexbe.com

THANK YOU FOR ATTENDING

http://lexbe.com/resources/ediscovery-webinars/?LEX=WebinarBestPracCloudeDisc
https://www.linkedin.com/company/lexbe?LEX=Webinar-PDF-151028-eDiscProc
mailto:webinars@lexbe.com

